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To: Mike Wildgen, City Manager 
From: Toni Ramirez Wheeler, Staff Attorney 
Cc: David L. Corliss, Assistant City Manager 
Re: Key Dates Related to the Petition for Repeal of Ordinance Relati

Regulating Smoking in Public Places   
Date: November 23, 2004 
 
We anticipate the petition and accompanying ordinance to repeal the L
Public and Workplace Smoking Restriction Ordinance No. 7782, that 
circulated pursuant to the Initiative and Referendum statute, K.S.A. 1
will soon be turned into the City Clerk and County Election Office
memorandum sets forth important dates for actions pertinent to the 
It also provides information on matters relevant to the petition which
of interest to the City Commission.  This memorandum is submitted
use and benefit of the City.  It contains interpretations by the Legal 
Department staff of Kansas statutes, case law, and Attorney General o
It is not intended to provide legal advice to the citizens circulating the 
They should seek independent legal counsel.   
 
The Deadline to Submit the Petition to the City and County
K.S.A. 12-3013 requires the petition requesting the governing body to
ordinance, along with said ordinance to be filed with the City Clerk.  T
Clerk then forwards the petition to the county election officer to determ
sufficiency of each signature and the number thereof on the petition p
to K.S.A. 25-3601 to 25-3607.   
 
K.S.A. 25-3602(d) requires a petition to be submitted to the county 
officer within 180 days of the date of the first signature on the petition.
to timely submit the petition renders the petition null and void. 
 
One interpretation of this statutory provision would permit the petitio
submitted anytime, so long as the first signature on the petition 
submitted was signed within 180 days of the date the petition is subm
the County Clerk.   Any signatures obtained prior to 180 days of the d
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submitted to the County Clerk would have to be excluded from the submitted 
petition. 
 
Another interpretation of K.S.A. 25-3602(d) would have the petition submitted 
to the County Clerk within 180 days of the date of the first signature on the 
petition.  The date of the first signature on the petition, according to Chuck 
Magerl, is June 8, 2004.  Therefore, under this interpretation, the petition 
should be submitted to the county election official on or before Friday, 
December 3, 2004, to meet the 180 day deadline.   
 
Prior to submitting the petition to the County Clerk, the petition must be filed 
with the City Clerk.  The statutes are silent, however, on the date the petition 
must be filed with the City Clerk. 
 
K.S.A. 25-3602(a) provides that the petition shall be filed at one time all in one 
group.  Later or successive filings are deemed separate petitions and not part of 
any earlier or later filing. 
 
Who Is Qualified to Sign the Petition? 
The term �electors� means persons who were qualified electors at the time they 
sign a petition and does not mean they had to be qualified electors at the time 
of the preceding regular city election.  Kansas Attorney General Opinion No. 
91-67.  A person who completes a voter registration application is not an 
elector until the county election officer adds the applicant�s name to the 
county�s official voter registration list.  A person is not eligible to sign a petition 
as a qualified elector until the applicant�s name is entered into the county�s 
voter registration file.  Therefore, a person may not submit an application to 
register to vote and sign the petition on the same day. 
 
Certification by the Douglas County Clerk 
The county election officer will determine the sufficiency of each signature on 
the petition.  The county election officer will also confirm the petition is signed 
by the required number of electors.  The initiative and referendum statute 
requires the petition proposing an ordinance to be signed by electors equal to at 
least 25% (in cities of the first class) of the electors who voted in the last 
preceding regular city election.  According to the Douglas County Clerk�s 
office, the petition must be signed by 3,764 electors.   
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In determining the sufficiency of each signature, Ms. Jaimes, the Douglas 
County Clerk, reported it is her practice to examine each signature until she 
reaches a number between 20 and 50 over the number of signatures required 



on the petition.  In examining the signatures, she will verify that the name of 
the signor is a name on the registered voter list.  She will also examine the 
signature on the petition to confirm it resembles the signature the county has 
on file for the elector.   
 
There is some question, according to Ms. Jaimes, whether the address on the 
petition for a signer has to match exactly the address on the County�s registered 
voter list in order for the petition signature to deemed a valid signature.  Recent 
United States Supreme Court decisions seem to indicate that an exact address 
match is not required on certain types of petitions in order for the signature to 
be valid on the petition.  The County Counselor may need to advise the county 
clerk on this matter.   
 
There is no deadline mandated by state statute for the county election officer to 
complete the certification process required by K.S.A. 12-3013.  Ms. Jaimes has 
indicated that she anticipates completing the review of the signatures on the 
petition within three (3) to five (5) business days of receiving the petition.  
However, there is no statutory requirement that the clerk complete the review 
within this time period. 
 
If the County Clerk receives the petition on Friday, December 3, 2004, and the 
Douglas County Clerk�s office can complete its review within the time period 
estimated by Ms. Jaimes, it is likely the clerk�s certification can be expected on 
or about Monday, December 13, 2004. 
 
City Commission Action 
The initiative and referendum statute requires the City Commission to take one 
of two actions upon receiving an ordinance and valid petition.  K.S.A. 12-3013 
provides in pertinent part: 
 

If the petition accompanying the proposed ordinance is signed by 
the required number of electors qualified to sign, the governing 
body shall either (a) pass such ordinance without alteration within 
20 days after attachment of the clerk�s certificate to the 
accompanying petition; or (b) if not passed within 20 days, 
forthwith call a special election, unless a regular city election is to 
be held within 90 days thereafter and at such special or regular city 
election submit the ordinance, without alteration, to the vote of 
the electors of the city. 
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If the clerk�s certification attaches on December 13, 2004, and the City 
Commission intends to pass the ordinance as submitted, it must do so before 
Sunday, January 2, 2005 (within 20 days after attachment of the clerk�s 
certification to the petition).   
 
If the Commission declines to adopt the ordinance, it must �forthwith� call a 
special election unless a regular city election will be held within 90 days.  The 
statute does not prescribe the period of time within which a special election 
must be held.  There is no Kansas case on the period of time within which the 
special election must be held.  However, there is a Kansas Attorney General 
opinion from 1978 interpreting an earlier version of K.S.A. 12-3013.  In that 
opinion, the Attorney General opined that the special election must be held 
within 110 days after the date of the clerk�s certification.  In reaching this 
conclusion the Attorney General stated: 
 

In my view, the ambiguity concerning the date of the special 
election should be resolved in accordance with the evident 
legislative purpose in prescribing with some specificity the period 
of time within which specific action is to be taken upon initiative-
proposed ordinances.  The commission must pass the ordinance, 
if it chooses to do so, within twenty days after the clerk�s 
certificate, and a special election must be called if no regular city 
election is to be held within ninety days thereafter.  These 
prescriptions indicate a clear legislative concern that initiative 
measures receive prompt and specific legislative action, and that 
the popular will, reflected in the petition process, should not be 
thwarted or frustrated by delay.  In my judgment, the quoted 
language above requires that the special election be held within 
110 days after the date of the certificate of the clerk. 

 
Kansas Attorney General Opinion No. 78-94.   
 
This interpretation of the statute has not been tested in a court.  A court would 
not be bound to adopt this interpretation as an Attorney General opinion on 
an issue is persuasive authority only.    
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If a primary election is held, it is scheduled to occur on Tuesday, March 1, 
2005.  If the clerk�s certification attaches on December 13, 2004, the primary 
election would be held within 90 days of the petition certification.  However, 
the need for a primary election may not be known until 12:00 Noon, Tuesday, 
January 25, 2005 (the filing deadline for city commission candidates).   



 
The next regular city election is scheduled for Tuesday, April 5, 2005.  This 
election will be beyond (by just a few days) the 110 days of the clerk�s 
certification (again, if the certification attaches on December 13, 2004) 
recommended in Kansas Attorney General Opinion No. 78-94.  Given the 
ambiguity in the statute concerning the date of a special election, the age of 
Kansas Attorney General Opinion No. 78-94, and the date of the regularly 
scheduled city election, placing the proposed initiative ordinance on the ballot 
of the April 5, 2005 election may not be viewed as unreasonable by a court.     
 
Restrictions on Repealing or Amending Ordinance Proposed by Petition 
and Passed by the Governing Body or Adopted by the Voters
K.S.A. 12-3013(c) provides:  
 

If a majority of the qualified electors voting on the proposed 
ordinance votes in favor thereof, such ordinance shall thereupon 
become a valid and binding ordinance of the city.  Any ordinance 
proposed by a petition as herein provided and passed by the 
governing body or adopted by a vote of the electors shall not be 
repealed or amended except (1) by a vote of the electors, or (2) by 
the governing body, if the ordinance has been in effect for 10 
years from the date of publication, if passed by the governing 
body, or from the date of the election, if adopted by a vote of the 
electors.    

 
If the proposed initiative ordinance is adopted by the Commission or by a vote 
of the electors, the Lawrence Public and Workplace Smoking Restriction 
Ordinance No. 7782, passed by the Lawrence City Commission on May 11, 
2004, would be repealed.  It is the Legal Services Department�s opinion that the 
smoking regulations in place prior to the effective date of Ordinance No. 7782 
would be reinstated.  Essentially, this state statute would prohibit the Lawrence 
City Commission from altering this reinstated law for a period of ten years, 
unless it is put to a vote of the electors.   
 
If the proposed initiative ordinance fails to be adopted by the City Commission 
or by a vote of the electors, there appears to be no statute which precludes 
citizens from commencing the initiative process over again.  The only 
restriction that may apply appears in K.S.A. 12-3013(c) which provides that 
there shall not be more than one special election in any six-month period.  It 
states in pertinent part: 
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Any number of proposed ordinances may be voted upon at the 
same election, in accordance with the provisions of this section, 
but there shall not be more than one special election in any period 
of six months for such purpose.  

 
St. Louis Park, Minnesota Smoking Ordinance
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A summary of the St. Louis Park, Minnesota ordinance is attached as well as a 
brochure titled �Tobacco Smoke Disclosure Program,� developed by the City 
of St. Louis Park�s Environmental Health Division.  Hennepin County, 
Minnesota, the county within which St. Louis Park is located, recently adopted 
an ordinance that creates smoke-free environments in licensed food or 
beverage establishments including bars.  The Hennepin County ordinance goes 
into effect March 31, 2005 and will nullify the St. Louis Park ordinance.  A 
copy of the Hennepin County ordinance (Ordinance No. 24) is also attached. 



To: Mike Wildgen, City Manager 
From: Regan Gerlt, Management Intern 
Cc: Toni Wheeler, Staff Attorney 
Date: 11.18.04 
Subj: St. Louis Park, MN Smoking Ordinance 
Contact:  Brian Hoffman, Inspections Department Director; (952) 924-2588  
 
Background: 
A task force was convened in St.Louis Park, MN to address the issue of second hand smoke 
exposure in food and beverage establishments.  As a result, the Tobacco Disclosure Notice 
Program was approved by the city commission, and its objectives were to provide information to 
citizens on the effects of second hand smoke, encourage local food and beverage establishments 
to reduce employee and patron exposure to second hand smoke, and provide average nicotine 
levels present in the non-smoking seating sections of those establishments to citizens.  The 
program is premised on the idea that providing information to the public on the effects of second 
hand smoke exposure, and providing information on the level of nicotine in non-smoking 
sections of food and beverage establishments, will guide the public in making better informed 
decisions on which establishments they choose to patronize.    
 
Ordinance Regulations: 
Food and beverage establishments initially must decide whether they will promote a smoking or 
smoke-free environment.  If the establishment decides to allow smoking, they are required to pay 
their licensing fee and an additional surcharge of $700 dollars per year.  The purpose of the 
surcharge is to cover those fees that are incurred by the city due to testing of air samples, as well 
as cover the cost of distributing a brochure which outlines the effects of second hand smoke.   
 
A second requirement states that food and beverage establishments must allow the city access to 
their nonsmoking sections three times a year to conduct double testing (six samples per 
establishment will be taken within a one year period).  Samples are taken annually during an 
establishment’s opening hours, middle hours, and late night hours.  Samples are then tested by 
the city and the results are given back to the establishment in the form of a business specific 
disclosure notification.   
 
Thirdly, for an establishment to comply with the ordinance, they must:  
1) Post the business specific disclosure notice on all doors or near public and employee 
entrances. 
2) Post and maintain a supply of the second hand smoke brochures given to establishments when 
they apply for their license. 
 
The inspection department is in charge of testing all air samples and the department’s health 
inspectors enforce the regulations during their normal food inspections.  Failure to comply with 
the ordinance potentially results in the loss of an establishment’s license.   
 
 
 

• Also see St.Louis Park Tobacco Smoke Disclosure Program brochure 


















